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3eA /ORDER
AR g, 3uregsT & carr /
PER MAHAVIR SINGH, VP:

This appeal of Revenue is arising out of the order of the
Commissioner of Income Tax (Appeals)]-16, Mumbai, [in short CIT(A)],
in appeal No. CIT(A)-16/DCIT-9(3)(1)/IT-10138/2018-19 dated
15.05.2019. The assessment was framed by the Dy. Commissioner of

Income Tax, Circle- 9(3)(1), Mumbai (in short DCIT/ AO), for the A.Y
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2010-11 vide order dated 20.12.2017 under section 143(3) read with
section 147 of the Income-tax Act, 1961 (hereinafter referred to as ‘the
Act’). The penalty under dispute was levied by Asst. Commissioner of
Income Tax, circle 9(3)(1), Mumbai vide order dated 28.06.2018 under
section 271(1)(c) of the Act.

2. The only issue in this appeal of Revenue is against the order of
CIT(A) deleting the levy of penalty by Assessing Officer under section
271(1)(c) of the Act for the reason that the assessee has obtained bogus
bills of purchases from hawala dealers. For this, Revenue has raised the

following ground: -

"1. Whether on the facts and in the
circumstances of the case and in law, the Ld.
CIT(A) erred in deleting the levied by the
Assessing Officer under section 271(1)(c) of the
Income Tax Act under the provisions section
271(1)(c) of the Act?”

3. We have heard the learned Sr. DR and gone through the facts on
record. We noted that during the course of assessment proceedings, the
Assessing Officer noticed that the assessee has obtained bogus purchase
bills from certain parties, which are hawala dealers as per the list of
suspicious dealers issued by Sales Tax Department, State of
Maharashtra. According to Assessing Officer, the assessee has obtained
bogus bills from M/s Kritvi Enterprises Pvt. Ltd., M/s Jai Corporation, M/s

Prerna Inc. and M/s Vishnu Trading Co. for a total amount of Rs.
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2,14,00,000/-. The Assessing Officer during the course of assessment
proceedings estimated that the profit rate at the rate of 5% of the
alleged bogus purchases and thereby made addition on this count at
Rs.10,70,000/-. The additions made by Assessing Officer remain

unchallenged.

4. The Assessing Officer initiated the penalty proceedings under
section 271(1)(c) of the Act. The Assessing Officer in penalty
proceedings noted that the assessee has furnished inaccurate particulars
of income in regard to bogus purchases and hence, he levied the penalty
proceedings under section 271(1)(c) of the Act at Rs. 3,36,330/- on the
additions made of Rs.10,70,000/-. Aggrieved, assessee preferred the

appeal before Commissioner of Income Tax (Appeals).

5. The CIT(A) deleted the penalty by stating that the penalty is levied
on estimation of profit element on purchases and the Assessing Officer
has made only adhoc estimation of profit on the alleged bogus purchases
and treated the same as unexplained expenditure. According to CIT(A),
the Assessing Officer has not doubted the sales made by the assessee
out of such purchases. The CIT(A) has noted that this fact as also been

noted by Assessing Officer in his order vide Para 4.22 and 4.23 as under:

"4.22 In the present case, the parties have been
held to be bogus based on the statement recorded
during the enquiry. The assessee has not been

able to produce parties for verification and the
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notices issued u/s 133(6) have returned unserved.
In the assessee's case, the sales are not doubted
The motive behind obtaining bogus bills thus,
appears to be inflation of purchase price so as to

suppress true profits.

4.23. Considering me facts of the case as well as
the various case laws cited. I estimate the
suppressed profit to The extent of 5% of the
purchases made from the bogus entities as the
suppressed Profit element embedded in such
purchases. Thus, addition is made to total income
at the rate of 5% of bogus purchases of Rs
2,14,00,000/- which amounts to Rs 10,70,000/-.”

6. We noted that the CIT(A) has relied on the findings of the
Assessing Officer that once, the sales has not doubted, he has only
estimated the profit and on estimation of profit, the penalty cannot be
levied. Even otherwise, the assessee has produced the complete invoices
of purchases, payment was made by account payee cheque and further,
the stock tally was also produced before the Assessing Officer during the
assessment proceedings. Once, all the documentary evidences were
produced before the Assessing Officer and sales are no doubted, it is
doubtful, whether the purchases are bogus or not. Once, there is doubt,
the penalty cannot be levied under section 271(1)(c) of the Act for
furnishing of inaccurate particulars of income because, the assessee has

not furnished any inaccurate particulars of income in this case. Hence,
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we are of the view that CIT(A) has rightly deleted the penalty and we

confirm the same.
7. In the result, the appeal of the Revenue is dismissed.

Order pronounced in the open court on 22.03.2021.
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